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Sufficiency of showing, under Rule 56(f) of Federal Rules of Civil Procedure, of inability to present by affidavit facts 
justifying opposition to motion for summary judgment, 47 A.L.R. Fed. 206 
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judgment—Facts in exclusive possession of claimant) 





The decision to grant or deny a continuance of a motion for summary judgment is dependent upon the circumstances of the case. } 
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A party's failure to seek discovery before responding to a summary judgment motion is itself sufficient grounds to reject a claim 


that the opportunity for discovery was inadequate.” If a party opposing a motion for summary judgment has not been diligent 
to obtain affidavits or take depositions or have discovery, and seeks more time to obtain materials in opposition, or asserts on 
appeal that he or she should have been granted more time to do so, his or her claim of insufficient opportunity is not reason 


enough to require the application of Fed. R. Civ. P. 56(d).° 


A motion for a continuance of pending summary judgment proceedings may be denied where the movant has not identified 
specific facts that further discovery might uncover and shown how those facts would rebut the opponent's showing of the 


absence of genuine issues of material fact’ or where the result of the continuance would be wholly speculative.” Moreover, it is 
not an abuse of discretion to deny a continuance to obtain further information where movants do not identify what efforts they 


have made to obtain the information that they seek or why that information is not available to them.° 


If the facts needed to oppose a motion for summary judgment are within the exclusive knowledge or control of the moving party, 
this is a sufficient reason under Rule 56(d) and similar state rules to refuse the application for judgment or to order a continuance 


to permit affidavits to be obtained or depositions to be taken or discovery to be had.’ However, even if the opposing party asserts 
that the required facts are within the exclusive possession of the moving party, application of Rule 56(d) may be denied if that 
assertion is unfounded, the opposing party has shown a lack of diligence, or it is improbable that the fact issues will ever be 


developed.® Also, a mere assertion of exclusive knowledge is not sufficient unless it is accompanied by the opposing party's 


statement of what he or she has done to obtain the information needed and how it will be of avail in opposition if obtainable.” 
The principle that relief under Fed. R. Civ. P. 56(d) or a similar state rule will be granted if the required facts are in the exclusive 
possession of the movant is generally not applicable if the defendant is the movant because the plaintiff ordinarily will have 


knowledge of the facts upon which the defendant's motion is based. 1 


A continuance of a summary judgment motion to allow for additional discovery is properly denied where the request is not in 


form of motion, as required by civil rules, and is not accompanied by the required affidavit! ! or where the movant does not file 


an affidavit in support of the motion until after the court has made its decision on the summary judgment motion. 12 


CUMULATIVE SUPPLEMENT 
Cases: 


District courts should liberally grant summary judgment continuances where rule's preconditions for relief have been satisfied; 
typically, successful motion for continuance must (1) be timely, (2) be authoritative, (3) show good cause for failure to discover 
relevant facts earlier, (4) establish plausible basis for believing that specified facts probably exist, and (5) indicate how those 
facts will influence the outcome of summary judgment. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. Pina v. Children's Place, 
740 F.3d 785 (1st Cir. 2014). 


Party resisting summary judgment on ground that it needed discovery in order to defeat motion waived argument that district 
court's bifurcated discovery plan prevented it from accessing information related to method of disclosure; although party 
objected on record to bifurcation of discovery and requested that court declare confidentiality clause void, neither of those 
actions complied with summary judgment requirements for preserving objection to discovery plan. Fed. R. Civ. P. 56(d), 56(f). 
Next Communications, Inc. v. Viber Media, Inc., 758 Fed. Appx. 46 (2d Cir. 2018). 


Former inmate was entitled to opportunity to conduct discovery to oppose physician's motion for summary judgment in § 1983 


action, notwithstanding inmate's failure to file an affidavit or declaration in technical compliance with rule governing discovery 
requests; summary judgment was sought on the basis that Hart failed to show the existence of facts that would establish a Monell 
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claim, and in opposing summary judgment, inmate specified the facts he wanted to explore through discovery and explained 
why he otherwise lacked access to that information. 42 U.S.C.A. § 1983; Fed. R. Civ. P. 56(d). Hart v. City of Philadelphia, 
779 Fed. Appx. 121 (3d Cir. 2019). 


Pro se state inmate wholly failed to specify, either in district court or on appeal of district court's grant of summary judgment in 
favor of prison officials, what evidence he hoped to obtain through further discovery that would create genuine issue of material 
fact with respect to any of his § 1983 claims, and thus postponement of ruling on summary judgment to allow inmate more 
time for discovery was not warranted. 42 U.S.C.A. § 1983; Fed.Rules Civ.Proc.Rule 56(d, f), 28 U.S.C.A. Williams v. Gavin, 
640 Fed. Appx. 152 (3d Cir. 2016). 


District court reasonably denied relator's motions for additional discovery before summary judgment and rejected relator's 
argument that pharmacy services provider failed to comply with discovery obligations, in qui tam False Claims Act (FCA) case, 
where case was pending for over seven years before summary judgment, and relator failed to state what relevant evidence she 
expected to uncover with additional discovery, and instead her arguments as to her motions merely amounted to conclusory 
assertions that she should have been allowed to fully explore provider's conduct. 31 U.S.C.A. § 3729(a)(1)(A). United States 
ex rel. Ruscher v. Omnicare, Incorporated, 663 Fed. Appx. 368 (Sth Cir. 2016). 


District court did not abuse its discretion by finding plaintiff's motion for additional discovery to supplement his response to 
defendant's motion for summary judgment was procedurally defective, where plaintiff did not provide affidavit or declaration 
verifying his request. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. Leza v. City of Laredo, 496 Fed. Appx. 375 (Sth Cir. 2012). 


District court did not abuse its discretion in denying student's request for additional discovery before ruling on college's motion 
for summary judgment in graduate student's suit against college for race and sex discrimination, in violation of Titles VII and 
IX; although student sought additional deposition of school representative, it was unclear what specific discovery he lacked, 
student could have filed his request for deposition months earlier, and there was no indication discovery sought would change 
outcome of case. Education Amendments of 1972 § 901, 20 U.S.C.A. § 1681(a); Civil Rights Act of 1964, § 701 et seq., 42 
U.S.C.A. § 2000e et seq.; Fed. R. Civ. P. 30(b)(6), 56(d). Prewitt v. Hamline University, 764 Fed. Appx. 524 (6th Cir. 2019). 


The Court of Appeals examines a number of factors when determining whether the district court abused its discretion in failing 
to grant a motion for further discovery before ruling on summary judgment motion: (1) when the appellant learned of the issue 
that is the subject of the desired discovery; (2) whether the desired discovery would have changed the ruling below; (3) how 
long the discovery period had lasted; (4) whether the appellant was dilatory in its discovery efforts; and (5) whether the appellee 
was responsive to discovery requests. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. F.T.C. v. E.M.A. Nationwide, Inc., 767 F.3d 
611 (6th Cir. 2014). 


While disfavored, limited discovery may sometimes be necessary before the district court can resolve a motion for summary 
judgment based on qualified immunity. Robertson v. Lucas, 753 F.3d 606 (6th Cir. 2014). 


The party seeking additional discovery before a ruling on a summary judgment motion is given must show: (1) that they have 
set forth in affidavit form the specific facts that they hope to elicit from further discovery; (2) that the facts sought exist; and (3) 
that these sought-after facts are essential to resist the summary judgment motion. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. 
Toben v. Bridgestone Retail Operations, LLC, 751 F.3d 888 (8th Cir. 2014). 


Debtors in quiet title action were not entitled to continuance in order to conduct additional discovery before ruling on motion 
for summary judgment; although debtors sought to take depositions of certain bank officials concerning the assignments of the 
promissory note and deed of trust, debtors lacked standing to challenge those assignments, and failed to identify any specific 
facts that further discovery would reveal that were essential to their opposition to summary judgment. Fed. R. Civ. P. 56(d). 
Greenwood v. Ocwen Loan Servicing, LLC, 800 Fed. Appx. 502 (9th Cir. 2020). 
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District court's denial of insureds' request for further discovery and continuance of summary judgment proceedings, in their 
lawsuit seeking to recover damages from automobile insurer for injuries sustained in one-car accident, was not abuse of 
discretion, since broad additional discovery that insureds requested was not essential to oppose summary judgment on grounds 
such as statute of limitations, noncooperation, and preclusion. Fed. R. Civ. P. 56. Anderson v. State Farm Mutual Automobile 
Insurance Company, 766 Fed. Appx. 432 (9th Cir. 2019). 


District court did not abuse its discretion by denying competitor's request for additional discovery prior to ruling on summary 
judgment motion by assignee that was seeking declaratory judgment that assignee's mark, "Crazy Horse III," for exotic dance 
performances did not infringe competitor's registered mark, "Crazy Horse," since competitor failed to identify by affidavit 
specific facts that further discovery would reveal, or explain why those facts would preclude summary judgment, and instead 
broadly sought all documents and all communications to investigate validity of consent agreement and assignment agreement. 
Fed. R. Civ. P. 56(d). Russell Road Food and Beverage, LLC v. Spencer, 829 F.3d 1152 (9th Cir. 2016). 


Speculative discovery cited by district agricultural association to support contention that one-year moratorium on gun show 
events to study potential safety concerns could withstand strict scrutiny did not satisfy rule permitting further discovery to 
oppose summary judgment, in action brought by operator of gun show and by individuals and entities that participated in the 
show, alleging violations of their First and Fourteenth Amendment rights; moratorium was subject to strict scrutiny even if 
both commercial and non-commercial speech occurred at gun shows, it was unclear how discovery as to whether moratorium 
targeted gun culture could preclude summary judgment, and concern for public safety was not the public interest association 
stated was served by moratorium. U.S. Const. Amends. 1, 14; Fed. R. Civ. P. 56(d). B & L Productions, Inc. v. 22nd District 
Agricultural Association, 394 F. Supp. 3d 1226 (S.D. Cal. 2019). 


Former federal employee failed to demonstrate good cause warranting extension of time to file opposition to Securities and 
Exchange Commission's (SEC) motion for summary judgment in employee's action alleging employment discrimination and 
retaliation; although employee complained that medical ailments prevented him from properly researching and filing opposition, 
district court gave employee extensive time to do so, employee could have obtained data and e-mails sought in his Freedom of 
Information Act (FOIA) requests during discovery, district court had already denied employee's request to reopen discovery, 
and employee attempted to circumvent earlier ruling by seeking an extension. 5 U.S.C.A. § 552; Fed. R. Civ. P. 6. Koch v. 
White, 251 F. Supp. 3d 162, 97 Fed. R. Serv. 3d 1115 (D.D.C. 2017). 


Additional discovery was not appropriate in Freedom of Information Act (FOIA) action against Department of Justice (DOJ), 
in light of parties' pending cross-motions for summary judgment; much of the discovery sought could be rendered moot by 
resolution of motions for summary judgment, and requestor admitted that the discovery he sought was derived from previously- 
submitted interrogatories and document requests the District Court had twice denied, but did not offer an explanation as to why 
circumstances had changed since the Court's previous denials. 5 U.S.C.A. §§ 522 et seq. Canning v. U.S. Department of Justice, 
251 F. Supp. 3d 74 (D.D.C. 2017). 


Former employee was entitled to additional discovery prior to court's response to summary judgment motion of Secretary of 
Treasury, in suit alleging age discrimination related to employee's termination, where, by moving for summary judgment on 
at least one of employee's claims and attaching evidence concerning his job performance and process through which he was 
terminated, Secretary put broad range of factual questions in issue, such that it would be unfair to require employee to oppose 
Secretary's motion without any opportunity for discovery, and employee reasonably identified factual issues on which discovery 
would aid his effort to withstand summary judgment. Fed. R. Civ. P. 56(d). Sagar v. Lew, 309 F.R.D. 18 (D.D.C. 2015). 


Primary and excess liability insurers were not entitled to continue court's ruling on motion for partial summary judgment to 
provide additional time for discovery on issue whether they waived defense of late notice by insured when they issued letters 
stating that coverage for defense costs in qui tam actions against insured was subject to sublimit; salient facts were insurers letters 
denying coverage and attempting to reserve all future rights, and court did not need additional information. SavaSeniorCare, 
LLC v. Starr Indemnity and Liability Company, 491 F. Supp. 3d 1275 (N.D. Ga. 2020). 
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A party moving for a continuance for discovery to obtain facts necessary to oppose a summary judgment motion must do more 
than speculate as to what additional facts the party might uncover through further discovery, and while clairvoyance is not 
required, the party must explain with some precision what materials the party seeks to procure through additional discovery 
and how the information acquired will help the party oppose summary judgment. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. 
National Sur. Corp. v. Dustex Corp., 291 F.R.D. 321 (N.D. Iowa 2013). 


In field technician's negligence action against various entities involved in the operation of offshore oil-exploration platform and 
support vessel, technician was not entitled to continuance of platform owner's summary judgment motion to obtain additional 
discovery; technician's motion did not identify what specific facts he sought or how those facts would influence outcome of the 
summary judgment motion, and even if he did, he did not make the required showing through an affidavit or declaration. Fed. 
R. Civ. P. 56(d). Menard v. LLOG Exploration Company, LLC, 259 F. Supp. 3d 475 (E.D. La. 2017). 


Request to stay a summary judgment motion so that parties can conduct additional discovery must set forth a plausible basis 
for believing that specified facts, susceptible of collection within a reasonable time frame, probably exist and indicate how the 
emergent facts, if adduced, will influence the outcome of the pending summary judgment motion. Fed.Rules Civ.Proc.Rule 
56(d), 28 U.S.C.A. Fruge v. Ulterra Drilling Technologies, L.P., 883 F. Supp. 2d 692 (W.D. La. 2012). 


Former lessee sufficiently established that discovery was necessary before summary judgment, and thus the District Court would 
decline to convert motion to dismiss for failure to state a claim to one for summary judgment, in action brought by former 
lessee against property management company and its law firm asserting violations of the Fair Debt Collection Practices Act 
(FDCPA); former lessee asserted that she needed written and deposition discovery to oppose defendants' affidavit regarding fee 
arrangement between management company and law firm and fees paid, including a redacted fee agreement, invoices, cancelled 
checks, and testimony from representative of law firm. Consumer Credit Protection Act § 807, 15 U.S.C.A. § 1692e; Fed. R. 
Civ. P. 12(b)(6), 56(a), 56(d). Jackson v. Sagal, 370 F. Supp. 3d 592 (D. Md. 2019). 


Federal employee in employment discrimination action against government did not show by affidavit or declaration that, for 
specified reasons, she could not present facts essential to justify her opposition to government's motion for summary judgment, 
as required to support request for deferral or denial of motion; instead of specified reasons, employee insisted that discovery 
focused on amassing factual details would reveal, e.g., if government's conduct was motivated by discriminatory animus, and 
stated that, although preliminary report of investigation revealed material facts in dispute, discovery was needed to adduce 
additional material facts in support of her allegations. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. Fierce v. Burwell, 101 F. 
Supp. 3d 543 (D. Md. 2015). 


Party making request for additional time for discovery under summary judgment rule must be able to show that it diligently 
pursued its previous discovery opportunities and show how allowing additional discovery would have precluded summary 
judgment. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A. Soule v. High Rock Holding, LLC, 514 B.R. 626 (D. Nev. 2014). 


Insured, as nonmovant for summary judgment, was not entitled to continuance of summary judgment in order to obtain 
discovery that would go to the immunity issue, namely whether automobile insurer was statutorily immune from insured's 
reformation claim under New Jersey law, given that immunity and reformation issues were distinct under New Jersey law; 
fact that further discovery might provide proof pertinent to the immunity question did not mean such discovery would impact 
insured's underlying reformation claim, and insured could not satisfy the elements of a reformation claim regardless of whether 
insurer could assert statutory immunity. Fed.Rules Civ.Proc.Rule 56(d), 28 U.S.C.A.; N.J.S.A. 17:28-1.9. Ensey v. Government 
Employers Ins. Co., 92 F. Supp. 3d 253 (D.N.J. 2015). 


Rule allowing for additional discovery time to respond for motion for summary judgment may not be invoked based solely 
upon the assertion that discovery is incomplete or that specific facts necessary to oppose summary judgment are unavailable. 
Fed. R. Civ. P. 56(d). Ganley v. Jojola, 402 F. Supp. 3d 1021 (D.N.M. 2019). 


WESTLAW 


§ 28. Procedure where facts unavailable to..., 73 Am. Jur. 2d... 


In § 1983 action by estate of victim of police shooting against police officer, alleging violations of the Fourth Amendment 
and various state law claims, discovery was not essential to oppose officer's motion for summary judgment; estate sought 
discovery to reconcile conflicting statements that officer made about the shooting and to determine whether he suffered from 
post-traumatic stress disorder (PTSD), such evidence went only to estate's excessive force claim and not seizure claim, factual 
disputes existed as to excessive force claim without the additional evidence, officer had admitted to PTSD diagnosis, and 
contradictory statements created factual disputes, rather than a need to reconcile them. U.S.C.A. Const.Amend. 4; Fed.Rules 
Civ.Proc.Rule 56(d), 28 U.S.C.A.; 42 U.S.C.A. § 1983. Dorato v. Smith, 108 F. Supp. 3d 1064 (D.N.M. 2015). 


Civil society organization was not entitled to additional discovery at summary judgment stage of fundraising company's 
trademark infringement action against organization alleging organization's Better Angels initiative infringed on company's The 
Better Angels Society trademark, where organization failed to show how additional discovery on instances of actual confusion, 
company's donor base, and extent of company's involvement in programming would have created genuine issue of fact that 
was material to company's claim for trademark infringement. Fed. R. Civ. P. 56(d). Better Angels Society, Inc. v. Institute for 
American Values, Inc., 419 F. Supp. 3d 765 (S.D. N.Y. 2019). 


Granting summary judgment against state inmate, in § 1983 action against correctional facility officials, was not appropriate, 
where inmate had not had opportunity to conduct discovery to substantiate his claims. Fed.Rules Civ.Proc.Rule 56(a), 28 
U.S.C.A.; 42 U.S.C.A. § 1983. Engles v. Jones, 144 F. Supp. 3d 413 (W.D. N.Y. 2015). 


District court would deny terminated state trooper's motion for continuance for additional discovery before hearing on state 
defendants' motion for summary judgment, to extent that trooper was seeking complete responses to his interrogatories, where 
trooper pointed to only two allegedly inadequate interrogatory responses and did not point to any improper objection to 
an interrogatory, and he cited no legal authority in support of his conclusory contention that interrogatory responses were 
incomplete and contained improper objections. Fed. R. Civ. P. 56(d). Kohus v. Ohio State Highway Patrol, 310 F.R.D. 549 
(S.D. Ohio 2015). 


Failure of insured, under homeowner's policy, to depose insurer's expert did not warrant denial of insurer's motion for summary 
judgment, in insured's lawsuit arising from denial of her claim for mold damage to her home, where insured failed to file 
summary judgment affidavit stating that more discovery was necessary to demonstrate a genuine issue of material fact, failed 
to show she lacked opportunity to depose the expert who had been identified by insurer seven months before the discovery 
deadline in the scheduling oder, and failed to explain what evidence she intended to discover through deposing the expert. Fed. 
R. Civ. P. 56(d). Clayton v. Nationwide Mutual Insurance Company, 260 F. Supp. 3d 514 (D.S.C. 2017). 


Children and estate of deceased insured neither asserted that they could not present facts essential to justifying their position 
that named beneficiary of deceased insured's life insurance policy exercised undue influence on insured in order to be named as 
beneficiary, nor did they submit affidavit or declaration specifying why they could not present evidence and what they would 
expect to find in discovery, and thus additional discovery was not required prior to summary judgment. Fed. R. Civ. P. 56(d). 
Lincoln National Life Insurance Company v. Ridgway, 293 F. Supp. 3d 1254 (W.D. Wash. 2018). 


Pedestrian who was struck by automobile was not entitled to conduct discovery prior to trial court's award of summary judgment 
to automobile insurer in insurer's declaratory judgment action disclaiming coverage of the accident on the ground that insured's 
policy had been cancelled for nonpayment of premium, where pedestrian did not file affidavit explaining why he could not 
present facts essential to his opposition to summary judgment. West's Ga.Code Ann. § 9—11—56(a, f); Uniform Superior Court 
Rule 6.2. Sims v. First Acceptance Ins. Co. of Georgia, Inc., 745 S.E.2d 306 (Ga. Ct. App. 2013). 


Patrons presented specific facts indicating why additional time for discovery would have assisted them in opposing summary 


judgment motion brought by owner of gas station, and thus denial of motion for a continuance to permit discovery was an abuse 
of discretion, in action alleging that patrons were injured when an out-of-control vehicle collided with vending shelves, which 


WESTLAW 


§ 28. Procedure where facts unavailable to..., 73 Am. Jur. 2d... 


struck them while they were standing at a walk-up window paying for fuel; trial court ruled that owner owed no duty to erect 
barriers around window without first allowing patrons to conduct sufficient discovery to determine if a duty had arisen, and 
patrons were actively in the process of conducting a property inspection, compiling expert reports, and preparing to depose 
owner. Rules Civ.Proc., Rule 56(f). Stanley v. Scott Petroleum Corp., 184 So. 3d 940 (Miss. 2016). 


To succeed on motion for continuance to obtain additional discovery to oppose summary judgment, moving party is required to 
provide specific reasons as to why it cannot oppose the summary judgment motion without additional discovery and specifically 
demonstrate how postponement of a ruling on the motion will enable him, by discovery or other means, to rebut the summary 
judgment movant's showing of the absence of a genuine issue of fact. Rules Civ.Proc., Rule 56(f). Indemnity Ins. Co. of North 
America v. Guidant Mut. Ins. Co., 99 So. 3d 142 (Miss. 2012). 


Under the rule entitling a party to conduct discovery in order to oppose a motion for summary judgment, the facts sought 
through discovery must be essential to opposing summary judgment, and in this context, such facts are essential only if the 
summary judgment affidavit includes identification of the probable facts not available and what steps have been taken to obtain 
those facts, and explains how additional time will enable the nonmovant to rebut the movant's allegations of no genuine issue 
of material fact, and why facts precluding summary judgment cannot be presented at the time of the affidavit. SDCL § 15—6— 
56(f). Peters v. Great Western Bank, Inc., 2015 SD 4, 859 N.W.2d 618 (S.D. 2015). 


The facts sought by a party opposing summary judgment through discovery must be essential to opposing the summary 
judgment; this requires a showing how further discovery will defeat the motion for summary judgment, and to make this 
showing, the opposing party's affidavit must include identification of the probable facts not available and what steps have been 
taken to obtain those facts, how additional time will enable the nonmovant to rebut the movant's allegations of no genuine issue 
of material fact, and why facts precluding summary judgment cannot be presented at the time of the affidavit. SDCL 15—6— 
56(f). Stern Oil Co. v. Border States Paving, Inc., 2014 SD 28, 848 N.W.2d 273 (S.D. 2014). 


A party seeking additional discovery before summary judgment, at a minimum, must satisfy four requirements: it should (1) 
articulate some plausible basis for the party's belief that specified discoverable material facts likely exist which have not yet 
become accessible to the party; (2) demonstrate some realistic prospect that the material facts can be obtained within a reasonable 
additional time period; (3) demonstrate that the material facts will, if obtained, suffice to engender an issue both genuine and 
material; and (4) demonstrate good cause for failure to have conducted the discovery earlier. Rules Civ.Proc., Rule 56(f). 
Kanawha County Public Library Bd. v. Board of Educ. of County of Kanawha, 745 S.E.2d 424 (W. Va. 2013). 


[END OF SUPPLEMENT] 
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